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Insurance Discrimination

Against Victims of Domestic Violence

How do insurance companies
disaiminate against victims of
domedic violence?

Many insurance companiesdeny victims of
domestic violence acess to insuranceby
using domedic violenceas an undewriting
criterion (i.e., a bass for determining who to
cover, what to cover, and how much to charge). They
also deny coverage on the bass o abuserelated
medical conditions and caims Such discimination
occursin all linesof insuranceN heath, life, disability,
and property and casudty (i.e., homeowners personal
automobile, and commercial property and automobile).
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How do insurers learn that someone is a
victim of domestic violence?

When applying for insurance, individuals
often sign arelease to permit the insurer to
obtain medical records Usually, it isthose
medical recordsthat reveal the abuse
information. Thisis becoming more common because
health care professonals have been encouraged to
follow protocolsto identify and document abuse for
the purpose of providing help and referrals
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There are also companies such asthe Medical
Information Bureau (MIB) and Equifax, that maintain
databases on risk factors including medical and non-
medical factors Insurance companiesthat become
members of these databases are required to report
client risk factors and are entitled to request risk-
related information on an applicant or insured.
Property and casualty insurers also maintain databases
on claims history.

Information relating to domegtic violence can be
reported and disclosed through these databases
Insurers can also get information from other records,
such as police reports, public court documents and
credit reports, which are becoming popular under-
writing tools and often contain information about
court orders including Protection From Abuse orders

How does insurance discrimination
hurt victims of domestic violence?

Insurance discrimination putsvictimsat risk
by denying them the benefitsthat insurance
provides and by discouraging them from
seeking help because it may lead to loss of
insurance Without insurance victims are unable to
obtain health care for themselves and their families
or provide for their familiesin case of death or
disability. If unable to obtain health and other
insurance victims may feel they have no alternative
but to stay in an abusive stuation.

Victimswill stop seeking appropriate and necessary
medical treatment, counseling,legal intervention, and
other forms of assstance asthey learn that insurers
use information in their recordsto deny insurance.
Victimswill also refrain from disclosing that domestic
violence isthe cause of their injuries.

Furthermore, doctors hedth care workers and oher
savice providers who have garted identifying and
documenting abusemay gop if it puts ther patients at
risk of loging their insurance. This will sgnificanty
undermine the enamous efforts made over the pas
20 yearsto create new saurces o assstance and
avenuesof relief for victims of domedic violence.
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How do property and casualty insurers
discriminate against victims of abuse?

In addition to using the fact that an
individual isavictim of domestic violence as
an underwriting criterion, property and
casualty insurers engage in other practices
that penalize and harm victims of domestic violence.

One such practiceis
underwriting on the basis
of past claims Property
and casualty insurers look
at past claimshistory to
determine whether to
issue coverage because
they consider the past
claimsto represent an
underlying risk associated
with the property or
person. When insurers

Many insurance
companies
discriminate
against victims of

domestic violence

and many people

are victimized.

deny coverage to avictim

of domestic violence on the basis of past abuse-
related claims they consider the underlying risk to be
the abuse. Sq in essence, insurers are really denying
coverage on the bass of abuse. The effect of this
practice isto punish the victim for the batterer® acts

Another practice isthe denial of abuserelated claims
on the bass o exclusonsin the insuranae poalicy for
intentional acts A common example is the stuation in
which the batterer setsthe family home on fire to hurt
hispartner. Even though it is the batterer@ ac that is
intentional and caused the fire, insurers deny the claim
made bythe innocent victim of abuse by applying the
intentional act exclusion in the policy to all persons
included in the policy definition of Gnsured.O By
leaving the victim without a home or the means to
replace it, insurers guarantee the accanplishment of
the batterer@ goal of harming the victim.

In addtion, insurers pay the mortgage company in these
cases thusfreeing the baterer from any respongbility.
This practice in no way supports the intentiona ad
excluson N which isintended to prevent wrongdoer@
from benefiting from their wrongful ads N and
perpetuates outdated notions that women have no
identity separate or apart from their husbands

Does insurance discrimination against
victims of domestc violence occur
frequently?

Yes An informal survey in 1994 by the staff
of the Subcommittee on Crime and
Criminal Justice of the United States House
Judiciary Committee revealed that eight of
the 16 largest insurersin the country used domestic
violence as a factor when deciding whether to issue
insurance and how much to charge.

In May 1995, the Insurance Commissioner of
Pennsylvania reported the results of aformal survey
of accident, health, and life insurersregarding their
underwriting practices relating to domestic violence.
Overall, 24% of the responding insurersreported that
they took domegtic violence into account in
determining whether to issue and renew insurance
policies. Broken down by line of insurance, domestic
violence was reported to be acriterion in deciding
whether to accept new applications by 74% of the
responding life insurers 65% of the responding health
insurers and 47% of the responding accident insurers

In December 1995, the Insurance Commissioner of
Kansas reported the results of a smilar study of
accident, health, and life insurersregarding their
underwriting practices relating to domestic violence.
Congstent with the results of the Pennsylvania survey,
24% of the responding companies reported using
domegtic violence as an underwriting criterion when
issuing and renewing insurance. Broken down by line
of insurance, domegtic violence was reported to be a
criterion in deciding whether to accept new
applications by 65% of the responding life insurers,
56% of the responding health insurers, and 45% of
the responding accident insurers

Well over a year after these practiceshad gained
unfavorable public attention, both the Rennsylvania
and the Kansa suveys found that, of thoseinaurers
who reported using domestic violence asan
underwriting criterion, few had changed their practices

A 1995 review of health insurer underwriting
guidelines by the Texas Offi ce of Public Insurance
Counselrevealked a variety of waysin which healh
insurers usedomedic violenceas anunderwriting
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criterion. Some treat victims of domedic violence as if
they had a mental illness Some insurers consider
domestic violence asa synptom of unreported or
undiagncsedalcoholism and require consideration of
family stability. They instruct those ealuating
applications to look for victims of domestic violence
by identifying particul ar symptoms and mental heath
treatment and to reject as anunacceptable rik an
applicant who is in current treatment or in recovery
for lessthan 12 months. Some correlate domestic
violence with lower socio-economic classand
substandardliving conditions and require an
evaluation of environmental factors andfamily and
occupational stability.

Respondents Using
Domestic Violence as a Criterion
in New Insurance Applications
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How many people are affeced by these
practices?

We know that many insurancecompanies
discriminate aganst victims of domedic
violence and many people are victimized.
(A duly 1994 study by the Commonwealth
Fund in New York reported that almog four million
American women were physically abused by
boyfriends and hudands n 1993.)

For many reasons it is difficult to say just how many
people are affected by these practices Insurers are not

required to tell applicantsthe reasons for rejections or
other adverse actions so victims may not know that
domegtic violence was a consideration. Those who
know that domestic violence isthe reason have very
real concernsfor not reporting discriminatory
insurance practices;they fear further violence to
themselves and their children from the batterer as
well as social stigma and embarrassment. Finally,
insurers are not required to file the criteriathey use
in deciding who to insure with state insurance
departments N nor must they disclose that
information to the public.

What are some examples of
insurance campany disaimination against
victims of domedic violence?

The following areexamplesof disaimination
againg victims of domestic violence

Health Insurance

m A Santa Cruz, CA, woman was repeatedly turned
down for health insurance following review of med-
ical recordsthat detailed beatings by her hushand.

m A California hospital reports denil of payment by
HMOG® for repeated treatment for injuriescaused by
domestic violence

m A woman from rura Minnesta was beaen severely
by her ex-husband. After remarrying, she goplied for
health insurance and wastold that she would not be
covered for treatment relating to the éuse-related
pre-exigting conditions of depresson and neck injury.

m Three insurance companies denied health insurance
to a Minnesta women®@ shelter because, as a bat-
tered women(@ program, it was consdered high risk.

m A women@shdter in Rochester, MN, wastold that it
was cangdered uninsurable becaisemogt of its
employeesare battered women.

m A Wadington gate child wastwice denied health
insurancebecausehe had been sexually abused in a
day-care facility.
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m A woman sought the services of Women House in
St. Cloud, MN, because the abuse during her 12-
year marriage had escalated. She was hospitalized
for a broken jaw and spent two weeksin a mental
health unit in a hospital. Subsequently she was
denied health insurance by two companies
including one that stated it would not cover any
medical or psychiatric problemsthat could be
related to the past abuse.

m A Wadington gate man, who was physically
attacked by his wife, was denied over $1,500 worth
of hedth coverage for injuries he sistained. He was
told that his wife, who owned the company that
purchased the group coverage, indructed the insurer
not to cooperate with him. The individual policy he
obtained after his divorce included exclusions for
pre-existing conditions rdating to domestic violence

m A York County, PA, employer provides health
insurance through a self-insured plan that excludes
expenses for medical treatment arising from or
related to a domegtic dispute.

m A Lancaster County, PA, woman was unable to
obtain reimbursement for emergency room
treatment for injuriesresulting from domestic
violence under her employer® self-insured health
plan. She was billed for over $5,000.

m Aninsurer told a Georgia shelter purchasing group
health insurance for its staff that it would not cover
an employee who had been shot 22 times by her
abuser

Life Insurance

m In October 1993, areddent of Cumberland County,
PA, wasdenied life, health, and mortgage disaility
insurance by Staie Farm Insurance Company and life
insurance by Frst Colony Life Insurance Company
becaus of information in medical records revealing
a sigle incident of domedic violence. (State Farm
hassince gated that it s pdicy haschanged and the
company no longe considers domedic violence in
the issuanceof life, health, or disaility insurance.)

m A Nebraska woman was denied life insurance
because she had previoudy been avictim of
domestic violence.

m In August 1994, Nationwide Insurance Company

denied an application for life insurance in Delaware
based on medical records Gndicating an unstable
family environmentObecause they included
documentation of three assaults by the husband
againgt the wife, aswell as marital counseling.

Prudential Insurance Company denied an lowa
woman a life insurance policy in November 1993,
because the woman had a history of multiple
assaults from her ex-boyfriend.

Disability Insurance

m An lowa woman wassexually abusedasa child and

received counsding. Despite arecord of good health
since that time, she was turneddown for disabilty
i nsuranceon the bass of eallier treatment.

m A Washington state woman was twice denied

insurance due to treatment received for physical,
emotional, and sexual abuse inflicted on her by her
family during her childhood and by her spouse
during marriage. In the late 1980@& her employer®
disability insurance carrier denied her coverage
because of a nervous condition related to abuse. In
1993, Cigna denied her application for an increase
in life insurance coverage provided through her
employer based on a diagnoss of a dissociative
disorder related to counseling for abuse. Although
she suffersfrom obesty, Type |l diabetes and a
seizure disorder, the abuse-related counseling isthe
only reason given by the insurer for denial. She has
divorced her abuser, has no further contact with
her family of origin, and isnot on any medications

Property and Casualty Insurance

m In November 1997, American Family Insurance

Group cancded the homeowners policy of a woman
who volunteered her home asa Oafe home.O (Safe
homes are private homes useal for short-term
emergency housing for victims o abusereferred by
shelters when the stelter is fully occupied.) In the
18 months that she had provided a sde home, the
woman had asided approximately eight or nine
women, for amaximum of 72 hours eah time.
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m In 1997, Safeco Insurance Company denied the

claim of aWashington state woman whose
estranged husband deliberately set fire to her home
after agreeing to give it to her in a property
settlement. She had left the marriage following
years of battering. After being arrested for the
arson,the former husband remarked that he would
gladly go to jail in order to keep her from getting
the house. She described feeling punished by the
insurer for choosing to leave her hushand and flee
domestic violence and remarked, @.nd you wonder
why people don® leave domestic situationslO She
sued to recover under the policy, but a Washington
gate court reluctantly upheld the denial under
gate law and made a pleato the legidature to take
action to stop this practice. After nation-wide nega-
tive publicity, Safeco eventually settled the claim.

A Tenneseewoman whose batterer burned their
house down after she fled following an abusive
incident not was only denied coverage but also was
sued by her insurer to recover the monies paid to the
holder of a scond mortgage on the house. The hus
band wasarresed and islikely to be convicted. The
woman wasborn and raised in the home, held title to
the property, and wasthe sde named insured on the
policy. Following the intervention of the date insur-
ance commissoner, the insurer hasnow paid the claim.

A Washington state landlord@ policy was canceled
because the insurer learned that the landlord
intended to rent a home to awomen@ shelter.

In 1996, a Colorado woman@® efranged hushand
choked her until she log consciousness and then set
fire to their home. She came to, crawled out of the
house, and ran to the neighbors for help. Farmer@
Insurance Group said it would pay only half the
repair bill. Since afamily can®live in half a home,
the woman hasbeen campingin atent outside her
charred home. Shehas documents showing the
company repeatedly threatened to evict her when
she wasliving in an gartment the insurer waspaying
for. (They just appear to be heartlessOshe says Gow
can they treat a victim of violent crime like this?0

The Colorado Coalition Againg Domestic Violence
was denied property insurance by several insurance
agencies due to its name.

m In 1994, Allstate Insurance Company cancekd the

fire insurancepolicy of an Oregan woman after her
former spause broke in and set multiple fires
around her home. She hadbeen abusedby the
former spause throughout the marriage and left in
1992. Initially, Allstate refused to pay the claim on
the bass of the former marital relationship even
though the aronist,
the woman@ former
spouse, wasnot on
the policy. After
Allstate cancekd her
policy, the woman
soudht other coverage
and wasrepeatedly
denied becauseof the
arson, although the
arsaist was
convicted and in jail.
She was ale referred

Domestic violence
is a crime — not a
career, a lifestyle, or
a choice. Leaving a

violent domestic
situation is a difficult
process, complicated

by concerns for
safety and economics.

to the Oregm Fair
Plan but wasquoted a price for insurance thatwas
eight tim es what shehad previously been paying.

] Women@Supportive Servicesin Claremont, NH,

had difficulty obtaining coverage when it added a
shelter in the mid-80@ Insurers contacted by the
agency said they would not cover a shelter.

In 1993, Safeco Insurance Companies canceled the
homeowner® policy of aWashington state woman
in aletter reciting five claimsfiled over the 12-year
life of the policy. The letter noted concern that the
latest three claims occurred over a span of four
months, but more importantly, the most recent one
involved a domestic violence situation of
individuals who were living with the insured. The
angry ex-wife of the woman@ boyfriend® brother
damaged her door.

Project Response, a battered women@ advocacy
organization in Auburn, NE, was denied general
liability and workersCcompensation insurance by
FarmersOBureau and D avidson®Insurance and
Real Estate. The advocacy organization had never
filed any previous claims

m A victim of domestic violence in Dekalb, IL, was

not able to obtain homeowner®insurance.
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m The Women Helping Battered Women shelter in

Burlington, VT, had been insured by a company for
afew yearswhen the insurer sent aletter to the
shelter®@broker stating that it would not renew the
shelter@policy. The letter stated @hisis a[sic]
undesirable risk due to life safety issues thisclassis
on our prohibited list and security of location isa
concernOT he shelter had no history of security-
related claims. After being rejected by at leastthree
insurers the sheter obtained coverage fran a non-
profit insurer the day before its coverage ran out.

In January 1997, State Farm Insurance Company
denied a Georgiawoman home and auto insurance
on the groundsthat her abusive ex-husband might
possibly burn, bomb, or cause damage to her home,
aswell asrun her off the road or in some way
cause damage to her car. Her former husband had
unilaterally canceled the insurance policies on Dec.
31, 1996, and severely beat her on Jan.1, 1997.

A Protection From Abuseorder had been issued
againgt him the previous July. He was arrested and
incarcerated for the beating and is expected to
remain in prison for anumber of years The
woman, sole occupant of the home for the previous
siX to seven months, received no notice of the
insurance cancellation and only learned about it
through a phone call to her agent. State Farm
refused reingatement and told her, if she applied to
other insurance companies she must inform them
that she was a victim of domestic violence. If she
did not, she would risk being denied claims for
obtaining insurance under fraudulent terms She
was also told that she would be rated high risk for
auto insurance The agent later said State Farm
would not insure the auto but would insure the
home without medical and liability coverage.
Subsequently the agent informed her that State
Farm would not insure the home or auto aslong as
the ex-husband till owned part of the property.
The woman owned the auto and, pursuant to the
divorce settlement, continued as sole occupant of
the home. Another company accepted her
application for auto insurance but required a
notation on the application about the recent
divorce and animosity from her ex-spouse.

m In September 1995, Farmer@ Insurance Companies

denied a property claim to aWashington sate woman
whose former abusive boyfriend broke into her home
and gole over $5,000 worth of personal property. The
woman previoudy had been subjected to two years of
abuse, including physica assault, gaking, and
property damage. During the claim invegtigation, the
insurer disclosed to the abusr that he wassuspeded
of gealing property. He retdiated by breaking into
the woman® hame and beating her, shoving her
head-first into the fireplace rendeing her
unconscious and threatening her life if she presed
charges The woman fled the state with her children.

Staff members of Advocates a batered women®
advocacy organization in Wisconsn, requested
additiond personal auto insurance coverage for trans
porting clients to and from services Same insurance
companieswould not even condder extra coverage.

A community advocacy program serving victims of
abuse in rura Minnesota purchased an automobile in
order to provide trangportation to its office for people
in need of its services When the program contacted
itsinsurance company, the agent told the program
that the car could not be added to the program®
liability policy due to the risk of increased claims N
dgnce the vehicle would be used to trangport victims
of abuse who might be chased by abusers

In 1995, the property coverageof abattered
women(@ advocacy program in Hardwick, VT,
which providesinformation, referral, and other
supportive services was canceled due to the nature
of the program. No claims had been made under
the policy. Having been told by a number of
insurersthat they do not provide thistype of
coverage the program is still without insurance.

A Nebraska woman was denied automobile insur-
ance on the basis of previous abuse-related claims

In October 1995, Prudential Insurance Company
denied aclaim for bodily injury under a
homeowner@ policy to a New Jersey woman who
was set on fire by her husband and sustained
seriousinjury. Prudential based itsdenial on policy
provisons excluding coverage for claims for bodily
injury to any insured and for claims arising out of
intentional/criminal conduct by the insured.
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m In 1994, Augtin Mutual Insurance Company denied
the claim of a Montana woman whose abusive
husband had burned down her home. The woman
was living in the home with her son at the time.
Nine months earlier, she had separated from her
husband and obtained arestraining order. Just prior
to the fire, she filed for divorce. The insurance
company denied the claim for lossto the residence,
personal property, and additional living expensesto
both co-insureds (the woman and her estranged
husbhand) pursuant to a provision of the policy that
excludes payment for losses resulting from the
intentional acts of any insured.

m Friendship Home, a battered women® advocacy
organization in Lincoln, NE, wastold by its
insurance company, St. Paul, that the rates for
property, liability , and professional liability
insurance would be doubled and that it should
expect its coverage to be phased out soon. St. Paul
said it would no longer be providing insurance for
domegtic violence organizations

m In November 1995, Allgate Insurance Company
denied the claim of an Ohio woman whose house had
been damaged by fire. The company conducted a
badkground check and discovered the woman®
hushand was on probation after pleading guilty to a
domedic violence charge sx months before the fire.
Allgate denied liability by concluding that the fire
was garted by arson. However, scientific tesdsat the
sate fire marshal®arson crime lab found no evidence
that any subgance was used to et the blaze and no
criminal chargesrelatingto the fire were ever made.

What reasons do insurers give for using
domedic violence asan underwriting
criterion, and why are they invaid?

1. Some insurers say that a victim of domestic
violence makes a voluntary lifestyle choice,
similar to skydiving or riding a motorcycle, and
liken battering to a career choice, such as
washing skyscraper windows, for which an insurance
company should not be responsible.

Domestic violence isa crime N not a career, lifestyle,
or choice. No one choosesto be battered, and leaving
aviolent domestic situation is a difficult process
complicated by concerns for safety and economics

Victimsjustifiably fear that their batterers will pursue
and harm them and/or their children if they leave.
Studies show that violence does not stop and may
increase after leaving. Often, without sufficient
financial resources it becomesimpossble for avictim
to get away, establish a new home, and feed children.
Housing is a problem; shelters offer only temporary
housing, often for 30 days or less which isavery
difficult time-frame in which to create a new life.

2. Others argue that domestic violence is a risk factor
that needs to be considered by insurers and that limiting
their ability to take domestic violence into account will
impair their ability to offer affordable insurance.

Domestic violence isacrime, and a person@
likelihood of being a victim should not be used asa
basisfor underwriting insurance.

Furthermore, insurers have produced no actuarial
studies showing that domegtic violence is a particular
risk that changesthe overall cost of insurance We
know that there are insurerswho do not use domestic
violence as an underwriting criterion and they are able
to stay in business and provide affordable products

Even those companies with policies requiring denial
of coverage to victims of domestic violence cover
resulting injurieswhen, asis often the case, the abuse
remains unidentified. Domestic violence istherefore
already factored into the pricing of insurance without
impairing the market.

In addition, insurers do not, in a scientific and
consstent manner, take into account all so-called risk
factors when underwriting and rating (setting the
premium for) insurance. Although there are numerous
risk factorsinsurers can choose to usg, they do not use
all of them and their selection isnot based solely on
risk. Some risk factors are not used because it ismore
cost-effective to pay the claimsthan to identify the
information needed to use them as underwriting
criteria. Others may not be used because they would
negatively impact on marketing. Even when risk isthe
driving force behind criteria selection, the
determination of risk isoften based on assumptions
and stereotypes rather than any scientific assessment.
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Insurersare not completely free from regulation. They
are subject to extensive state regulation and restricted
by law from using particular classfications for
underwriting and rating, including race, age ethnic
origin, residence sex,and some physical and mental
disabilities. D espite potential or actual statistical
correlation to various health claims and morbidity or
mortality , these classfications are legally unacceptable
criteria for determining insurance risks Many laws
prohibit redlining N the practice of refusing to insure
or raising the cost of home-owner@insurance in high
crime areas N even though one could expect more
crime or damage to homesin those areas Yet, with
respect to domestic violence, insurers are essentially
redlining particular homes

By virtue of government and private initiatives we as
a society have decided domegtic violence cannot be
tolerated and protection must be offered to victims
Allowing insurersto deny insurance based on records
created when someone obtains assistance will deter
victims from seeking help and undo all our efforts

3. Life insurers argue that insuring the life of a victim
gives the batterer an incentive to kill and collect on the
policy and, if the insured is killed, the insurer could be
sued for issuing a policy with knowledge of a history of
domestic violence.

Insurers have failed to
provide any evidence
that insurance acts as an
incentive to encourage
domegtic violence or that
denying insurance deters
abuse Batterers abuse for
power and control, not
profit. Any hypothetical
danger posed by
providing coverage is
outweighed by the

With the participation
and support of state
insurance officials
and battered women’s

advocates, 31 states
have now taken
action to prohibit
insurance
discrimination.

known cost of denying

insurance to a domestic

violence victim N inability to care for herself and her
family, perpetuation of violence, and increased health
care costsimposed on society.

Insurers aie akeady fully protected from suit by
contrad and law. Insurancepolicy provisions typically

prohibit beneficiaries from recovering when the death
or injury isaresult of intentional misconduct.
Furthermore, state lawsregulate and limit the rights
of adayer from inheriting real and personal property
and receiving benefits from insurance policies arisng
out of or asaresult of the death of the person dain.

As long asinsurers isue policies only with the consent
of the insured and follow all applicable laws and
procedures they should be protected from improper
auit. Insurers have not identifi ed any situation in

which they have paid on a policy or been succesfully
suedfor a homicide that resulted from the issuance of
a policy with knowledgeof domedic violence

% beginning in 1994, insurance regulators and
legidators at both the federal and state

levels began introducing legidation to stop insurance
discrimination againgt victims of domestic violence.
With the participation and support of state insurance
officials and battered women® advocates 31 states
have now taken action to prohibit such discrimination
in insurance

Isn® insurance discrimination against
victims of domestic violence already
illegal? If not, is something being done
to make it illegal?

Until very recently, no laws specifically
outlawed such discrimination. However,

The National Association of Insurance Commissoners
(NAIC), an association of all state insurance
regulators has completed work on four model laws
that prohibit insurersfrom discriminating against
victims of abuse in health, disability, life, and property
and casualty insurance. These models are available
from the NAIC N the Unfair Discrimination Against
Subjects of Abuse in Health Benefit Plans Model Act,
the Unfair Discrimination Against Subjects of Abuse in
Disability Insurance Model Act, the Unfair
Discrimination Against Subjects of Abuse in Life
Insurance Model Act, and the Unfair Discrimination
Against Subjects of Abuse in Property and Casualty
Insurance Model Act.

In addition, federal legidation has bee introduced in
Congress
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STATE LEGISLATION TO PROHIBIT

INSURANCE DISCRIMINATION ON THE BAsSIsS oF DOMESTIC VIOLENCE

Alaska Alaska Stat. 521.36.430, 521.36.440, 521.36.450 v
Arizona Ariz. Rev. Stat. Ann. & 20-448F / / /

California Cal. Health & Safety Code & 1374.75; Cal. Ins. Code =0 676.9, 101442, 10144.3 v v v v
Colorado Colo. Rev. Stat. =3 10-3-1104.8, 10-3-1108 v v v v
Connecticut Conn. Gen. Stat. o 38a-816(18) v

Delaware Del. Gode Ann. tit. 18 oo 2302(5), 2304(24), (25) v v v v
Florida Ha. Stat. Ann. o 626.9541(g)(3) v v

Illinois 2151l Comp. Stat. 5/155.22a v v v

Indiana Ind. Code Ann. & 27-8-24.3-1 et seq. v v v

lowa lowa Code o 507B.4(7)(c) / / \/ \/
Kansas Kan. Stat. Ann. & 40-2404(7)(d) / / /

Maine Me. Rev. Stat. Ann. tit. 24-A, o 2150-B v v v

Maryland Md. Code Ann., Ins. A, @ 234D v v

Massachusetts Mass Gen.Lawsch. 175 @B, 18G 120D, ch. 1764, o3, ch. 1768, t5A ch. 176G, 519 V4 V4 V4 v
Minnesota Minn. Stat. & 72A.20 Subd. 8(a) v v

Montana Mt. Code Ann. 033-18-242 v v v v
Nebraska LB. 1035, 95th Leg., 2nd Sess. (Neb. 1998) v v v v
Nevada Nev.Rev. Stat., 5639A.43 63%.08, 68C076 68€.0.5,6051195 678.3B, 68C2(B, 68D.47 605000 v

New Hampshire N.H. Rev. Stat. Ann. o417:4(f) v

New Jersey N.J. Admin. Code tit. Il, 0 4-425 v v

New Mexico  N.M.Stat. Ann. o59A-16-1 et seq. v v v v
New York N.Y Ins. Law 52612 v v v v
Ohio Chio Rev. Code Ann. & 3901.21(Y) / /

Oregon Or Rev. Stat. 9746.015(4) v v v v
Pennsylvania  Pa. Stat. Ann. tit. 40, 511713, 11715 (14) v v v v
Rhode Island RI. Gen. Laws @ 27-59-1 et seq. and 27-60-1 et seq. v v

Tennessee Tenn. Code Ann. o1 56-8-301 et seq. /

Texas Tex. Ins. Code Ann, @ 21.21-5 v v

Utah Utah Code Ann. & 31A-21-501 et seq. v v v

Washington 1998 Wash. Legis. Serv. 301 (S.S.B. 6565) v V4 v v
West Virginia ~ W. Va. Code oe33-4-20, 33-25A-24 v v v

Alabama House Bill 654 v v v v
Connecticut  House Bill 5615 v
Missouri Senate Bill 722 v v v v
New Jersey Senate Bill 706 v

South Dakota Senate Bill 229 / / /

Wisconsin Assembly Bill 456 v v v v
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Federal Legislative Activity

Congresshasalso conddered severa bills that will
provide protection for domestic violence victims whose
hedth insurance plans are not governed by gate
insurance laws (ERISA, the federa law regulating
pensons and other employee benefit plans preempts
date insurance laws from governing certain employer-
gponsored hedth plans) When gatesare dow to pas
legidation, federal legidation may offer a quicker, more
comprehendve goproad, assuring the same protection
from insurance disaimination wherever victimsresde.

In 1995 and 1996, SenatorsWellstone (MN) and
Wyden (OR) and Representatives Schumer (NY),
Morella(MD), Sanders (VT), Molinari (NY), and
Pomeroy (ND) sponsored eight different billsto
prohibit insurers from discriminating againgt victims
of domestic violence. A 1995 hearing before the
Senate Committee on Labor and Human Resources
also focused on such discrimination.* Although the
104th Congress ended before these bills became law,
protections against discrimination on the bass of
domegtic violence were specifically included in the
Health insurance Portability and Accountability Act of
1996.% Thislaw restricts health insurer use of pre-
existing condition exclusions and prohibits denial of
group health insurance. In narrowly defined
circumstancesthe law also prohibitsthe denial of
individual policies on the basis of health status

In 1997, Senabrs Wellgone (MN) , Murray (WA),
Wyden (OR), and Dorgan (ND) and Repesentatives
Sandes (VT), Morella (MD), DeFazo (OR), and
Schumer (NY) introduced companion billsto prohibit
disaimination againg victims of domestic violencein
all linesof insurance.® Thesebills have been included in
the Violence Against Women Act 11 introduced in 1998

References
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What do the new laws and legislative
proposds do?

Most prohibit insurers from usng domestic
violence as a basis for underwriting or rating
insurance meaning that they prohibit an
insurer from refusing to insure someone or
charging them a higher premium because that person
is, has been, or might become a victim of domestic
violence. They may also prohibit insurers from
writing policies that exclude coverage for injuries
resulting from domegtic violence.

Some include important provisions requiring that
abuse-related information be kept confidential and that
insurers deelop protocols for employees agents and
contractors to make sure their interactions with victims
do not either endange the sakty of the victim or
resutlt in disclosure of confidential information.

They also include definitions of necessary terms,
enforcement mechanisms, and remedies to assure that
a person experiencing insurance discrimination can
obtain appropriate relief.

How are insurance companies reacting to
legislative proposals to prohibit disaimin-
ation against victims of domestic violence?

Some insurers have changed their practices
voluntarily. Some say they will only deny in
the most egregious cases

All health, life, and disability insurers say they mugt
continue to look at medical conditions regardless of
cause. Property and casualty insurers vehemently oppose
non-discrimination legidation. They ress any attempt
to redrict particular insurance pradicesfor victims of
domedic violence such as prohibiting insurers from
denying, canceling, or refusing to renew avictim®
insurance based on pagt abuse-related claimsand
denying payment of claimsto innocent victimswhen
such claimsare caused by the abuse of a co-insured.

Some insurers voice sipport for legidation protecting
victims of domestic violence but with limitations
urging anumber of amendments and provisos to
pending legslation. Theseinclude language that would
allow insurers to underwrite and rate on the basis of
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mental and physcal condition regadless o the under-
lying cause proted an insurer from liability for any
injury reaulting from compliancewith the legidation,
and alow insurers to deny life insurance to abusers

Other insurers Smply oppose any limitation on their
ability to consider abuse in underwriting and rating,
gating that insurers should have leeway in
consdering thistype of information.

What is wrong with allowing insurers to
underwrite on the basis of medical
conditions caused by abuse?

The purpose of the protective legdation will
be undermined if it allowsinsurersto
underwrite on the basis of medical conditions
caused by abuse. Sudh an exception would
alow an insurer to deny insurance to a victim based on
medicd recordsthat document bruises a broken bones
resuting from the abuse N t hus having the same effect
as dlowing aninsurer to deny insurance based on the
domegtic violenceitsdf. Congderation of the medical
recordsin any way will deter victimsfrom seeking help
and leaving the abudve situation. The only wayto end
the cycle of violenceis to make sure that battered
individuals are ale to freely seek asigance for abuse

Permitting underwriting on the basis of abuse-related
medical conditionswill also enable insurersto
discriminate indirectly againgt victims of domestic
violence. Insurers will be able to deny an applicant
and refuse to renew an insured based on a medical
condition that isfrequently associated with abuse.
They will also be able to apply particular medical
criteria selectively to victims of abuse N for example,
determining only victims of abuse ineligible for insur-
ance because of treatment for bruises and black eyes

Because insurers are subject to little regulation in their
seledion and use of medicd underwriting criteria, no
one will know about or gop them from seleding and
applying medical underwriting criteriawith the express
intent of weeding out abuse victims Furthermore,
allowing insurers to condder the health satus of victims
of domedic violence isinconsstent with the trend
toward limiting the insurer® consideration of health
datusin both issuance and rating of health insurance
through @ommunity ratingGend Quaranteed issiane.O

At the very leadt, any legidation permitting insurers
to underwrite on the basis of abuse-related medical
conditions or claims must contain safeguardsto
prevent discriminatory application of underwriting
standards It also requires notice to the applicant or
insured of the reason for any adverse insurance action.
If that insurance action is challenged, thislanguage
properly places the burden of proof on the party who
hasthe information, the insurer. Similar language has
been included in the NAIC model lawsto prohibit
insurance discrimination and has been incorporated
into the laws adopted in some states (see suggested
language on page 12).

If legislation prohibits insurers from
considering medical conditions caused by
abuse, doen® this create a special class
of individuals who get special treatment?

No. Prohibiting discrimination on the basis
of domestic violence will assure that these
victims are treated like all other applicants
It isinsurerswho have created the special
class singling out domestic violence as a pecial
classfication of uninsurability.

protection for victims of domestic violence will not
create inequity in the system of underwriting.
Insurance industry practices are not premised on
equity, fundamental fairness or uniformity. Insurance
companies currently treat people differently
regardless of how compelling their circumstances

For example, timing and pre-existing condition
clauses may result in one pregnant woman being
covered while another isnot. A violent neighborhood
will not be taken into account, but a violent
household will be in determining whether to issue
insurance Some companies cover some conditions,
while othersdo not. In this context, it is disngenuous
to argue unfairness with respect to legidation that is
necessary to end discrimination against victim@® of
domestic violence.
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What key elements should be included
in a comprehensive and effective law to
stop insurance discrimination against
victims of abuse?

A comprehensve and effective law should:
m apply to al lines of insurance: health, life,
disability, and property and casualty (i.e.,
homeowners personal automobile, and
commercial property and automobile)
prohibit all harmful practicesincluding: denying,
terminating, canceling,refusing to renew,
restricting, limiting, or excluding coverage;charging
a higher premium or denying claims because the
person is has been, or is perceived to be a victim of
domestic violence; or because a medical condition
or claim resulted from domestic violence
prohibit property and casiaty insurersfrom engagng
in harmful practicesincluding: taking any of the
above actionson the bass of abuse-related claims and
refusing to pay claimsto innocent victims of abuse
when the claim is caused by the intentiona act of
abuse by another insured (as defined by the policy)
prohibit these sane pradicesbecauseof an
asscciation with victims of domedic violence
including: individuals and aganizations that provide
shelter and other servicesto victims of domestic
violence, aswell asemployers and dghers with an
asscciation with victims of domedic violence
provide for the confidentiality of information about
abuse and the victim®@location. In addition, since
abuse isa prohibited insurance consideration, it
should not be communicated to othersthrough
insurance databases or other means It may also
require protocolsto protect the victim®location,
which is essential to safety
not prohibit actions Osolely®ased on domestic
violence N this permits actions based on domestic
violence in combination with other reasons

m provide safeguardsif insurers are permitted to

consder abuse-related medical conditions and
claims. We recommend the following language:

An insurer taking action on the basis of a medical
condition or other underwriting information that the
insurer knows or has reason to know is abuse-rdated
shall explain the reason for the action to the applicant
or insured and shall be able to demonstrate that the
action taken:

A) Is otherwise permissible by law and is applied in the
same manner and to the same extent to all
applicants and insureds with similar medical
conditions or other underwriting information
without regard to whether the medical conditions or
other underwriting information are abuse-related.

B) Does not have the purpose or effect of avoiding the
intent and prohibitions of this Act or any other
provision of law and is not based on any actual or
perceived correlation between a medical condition
or other underwriting information and abuse.

C) Does not have the purpose or effect of treating
abuse status as a medical condition.

D) Is based on a determination made in conformance
with sound actuarial principles and supported by
reasonable statistical evidence that shows a
correlation between the medical condition or other
underwriting information and a material increase
in insurance risk.

m provide an enforcement mechanism that allows an

individual to obtain a meaningful remedy for a
single violation of the law. A person denied
coverage because of domestic violence should have
an opportunity to obtain an order requiring the
issuance of coverage, without having to prove a
pattern or practice or intent to discriminate by the
insurer. It isalso critical that the law does not
require such a burden of proof.

Information/T echnical Assistance
For additional information or technical assistance, please contact:

Terry Fromson, Esq.

WOMEN'S Managing At torne y
Women'’s Law Project

L ¢ A ¢+ W 125 South 9th Street, Suite 401
Philadelphia, PA 19107

PROJECT Phone: (215) 928-9801

Fax: (215) 928-9848

The Women’s Law Project gratefully acknowledges the Rockefeller Family Fund and the Phoebus Fund for their generous support.

Nanc y Durborow

Health Projects Coordinator

Pennsylvania Coalition

Against Domestic Violence

6400 Flank Drive, Suite 1300

Harrisburg, PA 17112

Phone: (800) 932-4632 (in PA)
(800) 537-2238 (outside PA)

Fax:  (717) 671-8149




Prepared by the Pennsylvania Coalition
Against Domestic Violence and the Women®
Law Project.

The contents of this booklet may be adapted
and reprinted with permission of the PCADV

-~ D o o




